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A Challenge to the Supreme Court? 


In holding the Guffey Coal Act constitutional on 
November 14, 1935, Judge Ellwood Hamilton of the fed- 
eral District Court at Louisville, Ky., delivered an opinion 
which, in view of recent decisions, may be regarded as a 
challenge to the Supreme Court to which the case may 
be appealed. 

The significance of Judge Hamilton’s decision may be 
found chiefly in his interpretation of the general welfare 
clause and the commerce clause of the Constitution. He 
insisted that “the people of the states intended to surren- 
der [to the federal government] all the rights they had 
to promote the general welfare that could not be done by 
the states acting independently.” 

He pointed out that it is the duty of Congress to de- 
termine whether an act is for the promotion of general 
welfare, which the states acting independently cannot ac- 
complish. “If state action is impotent, federal action is 
imperative if public necessities demand.’ He declared 
that “the Constitution was ordained among other pur- 
poses to promote the general welfare, and one of the 
methods for so doing .. . was to regulate commerce with 
foreign nations and among the several states, and with the 
Indian tribes, and in order to make certain that this would 
be done (the Constitution), empowered the Congress 
to make all laws which should be necessary and proper 
for carrying into execution the power specifically con- 
ferred.” 

Furthermore, he believes that “in testing any act of 
Congress by the terms of (the Constitution), a sensible 
and logical thing to do is to immediately go to the lan- 
guage of the document and to measure the act in question 
by the basic rules of interpretation and not the decisions 
of the Supreme Court on some similar, but not related, 
acts to the one in question.” 

It is well recognized that in many cases “things stand- 
ing alone” may “not affect the happiness or welfare of 
the people” but when they are combined they may “pro- 
duce political and social disaster.” Thus, although “the 
mining of coal may not affect interstate commerce,” it 
may when “combined with the work of the miner, the 
transportation [of coal] and the marketing thereof . . . be- 
come interstate commerce in its entirety.” Furthermore 
when coal is sold for shipment into other states before 
“the miner begins to dig,” he insisted that it is only rea- 
sonable “that Congress would have power to legislate 
concerning the industry at the beginning of the movement 
that was to continue uninterrupted until ultimate delivery 
to a consumer, or producer.” 
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He maintained that “in passing on the constitutionality 
of an act, the court does not sit as a reviewer of the facts 
before Congress that prompted it to take legislative action. 
The facts of which the court may take judicial notice and 
the ultimate facts as shown in the hearings before the 
Congress are some evidence of its declaration that the 
bituminous coal industry as now conducted affects inter- 
state commerce, and this being true, the court is without 
power to substitute a different judgment for that of Con- 
gress.” And to say that coal mining “is not affected 
with a public interest is simply to ignore the facts” pre- 
sented by the United States Coal Commission in 1923 and 
by 12 congressional investigations between 1918 and 1935. 

Since the facts “clearly prove that the states acting 
alone are unable to rehabilitate the bituminous coal min- 
ing industry as it affects the people generally,” he insisted 
that “Congress should exercise whatever power it has, and 
if possible, the court should avoid constitutional barriers 
thereto.” And “it does no violence to the Constitution 
to say the power to regulate commerce among the states 
gives Congress the power to regulate that which regulates 
commerce.” That products nationally distributed “can 
be effectively controlled by the states is both constitu- 
tionally and economically absurd.” Thus “to deny power 
in such a field to the national government is tantamount 
to saying there shall be no legislation concerning them.” 
When the states “fail or are unable to perform a public 
duty, the doctrine of states’ rights should not be a barrier 
to the federal government rendering an essential service 
to the human race.” 

He pointed out that Congress could buy all the coal 
mines and nationalize them for the public good and that 
“it would be a lopsided system of government that lacked 
the power to regulate an industry, but had the power to 
acquire it outright for the public good.” 

He declared that the act “primarily is intended to con- 
trol wages, prices, production and distribution” and cited 
cases holding that Congress could prevent price cutting 
and could fix hours and wages. The tax on coal provided 
by the act is admittedly “a weapon to force persons with- 
in the terms of the act to accept its provisions,” but 
“taxation has been used for many purposes other than the 
raising of revenue,” including regulation, and he held 
that the power to tax was not used unconstitutionally in 
this instance. 

In conclusion he pointed out that “if we cling to the 
doctrine of states’ rights in the matter of commerce as it 
existed in the early days of the Republic, a palsied hand 
holds the power and decay will set in in our nation before 
its time.” Therefore, “if commerce is to be regulated 
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and controlled for the public welfare in this country, it 
must be by the national government, because the states 
lack the power to make effective their own regulations.” 


Bootleg Coal 


As a result of the depression, concentration of mining 
operations in the more productive mines, and the fact that 
there are about 20,000 unemployed anthracite miners, it 
is estimated that a bootleg coal business in the anthracite 
region has developed which produces about 4,000,000 tons 
annually and is valued at $32,000,000 retail. 


In an effort to eke out an existence the miners have 
poached upon coal company properties and dug holes 
to extract coal and sell it at prices which yield wages of 
a few dollars a day. This practice began when unem- 
ployment relief was unavailable or inadequate and it was 
widely regarded locally as a commendable form of self- 
help which reduced the burden on relief agencies. At- 
tempts to convict and punish the poachers for theft have 
in many cases, it is alleged, proved fruitless or the of- 
fenders have been dismissed after paying small fines. 

Frequently the bootleg miners risk and lose their lives 
digging holes 50 or more feet which cave in because they 
lack adequate “shoring.” However, they have been en- 
couraged in their activities, not only by sympathetic pub- 
lic sentiment and by the purchase of the coal at low prices, 
but also by the growth of trucking organizations which 
distribute it over wide areas. Local farmers have also 
participated in the business by setting up crude breakers 
and “tipples” for screening and loading the various coal 
sizes. “Coal and fresh eggs for sale” is a sign sometimes 
displayed by farmers. 

The bootleg miners defend their activities not only on 
the ground that they need to make a living but on the 
ground that they are out of a job because the companies 
have closed down many mines and concentrated produc- 
tion in others. They insist that they would be glad to re- 
turn to legitimate mining but the companies have no in- 
tention of operating mines in which costs are relatively 
high when the demand for coal at the prices charged 
can be met by concentrating production in the low cost 
mines. 

In 1923 the United States Coal Commission reported 
that it found the anthracite operators in a very good po- 
sition to carry out this policy. It declared that the indus- 
try is sufficiently monopolistic to require regulation. 
Nothing has been done to carry out the recommendations 
of the commission. 

The anthracite coal lands are limited to a comparatively 
small area in Eastern Pennsylvania. The commission 
found that an approximate anthracite monopoly exists 
through the ownership of coal lands and coal companies 
by the railroads penetrating the anthracite region. This 
monopoly was acquired largely through sale of railroad 
securities to obtain money to buy up the lands. The com- 
mission found that disproportionately high freight rates 
are charged on anthracite coal, which is an important 
factor in the prices the public pays for the coal. Except 
as the price is affected by the competition of other fuels 
the monopoly is in a position to exact all the traffic will 
bear. Thus the owners are in a position to extract the 
coal from mines which give the maximum net return and 
to charge freight rates, except as they are limited by the 
Interstate Commerce Commission, which provide the 
maximum revenue for the railroads. If this results in 
extensive unemployment among the miners the com- 
munity, local, state and national, is faced with the re- 


sponsibility of caring for them if they cannot find jobs 
in other industries. 

On November 13, 1935, it was announced (New York 
Times, November 14, 1935) that the coal operators no 
longer expected that the local governmental authorities 
would deal with the bootlegging and were appealing to 
the state authorities to take summary action. If they 
fail to act it is expected that the operators will ask Presi- 
dent Roosevelt to take action on the ground that law en- 
forcement has broken down. 


Employer Finds Shorter Hours Profitable 


On November 7, 1935, the W. K. Kellogg cereal plant 
in Battle Creek, Michigan, announced that the six-hour 
day and 36 hour week had been established as a perma- 
nent policy. This plan supplants the eight-hour day and 
48 hour week regime in effect until December 1, 1930, 
By April 15, 1931, the results from experimenting with 
a six-hour day and 36 hour week had proven so satis- 
factory that the firm announced that it would doubtless 
continue the plan. 

It was introduced in order to give more people employ- 
ment. The result was an addition of 20 per cent more 
employes. Fortunately the firm has a market for its 
goods which enables it to operate 24 hours a day, at least 
a good part of the time. Under such conditions four 
shifts of employes working six hours would add consid- 
erably to the employment as compared to a regime of 
three eight-hour shifts. 


The firm also paid the same wages for six hours that 
it previously paid for eight hours. This was possible 
because daily production increased, thus cutting labor 
costs per unit of product, because the new regime pre- 
sented opportunity for reorganizing the working force 
to remedy inequalities, and because increased volume of 
production cut overhead costs and increased net income. 
In other words the employes earned their increased wages 
for fewer hours of work. Doubtless improved working 
conditions also added to the morale and efficiency of the 
employes. 

Under the present regime unskilled workers and jani- 
tors receive $4.50 per day and other workers are paid 
more in proportion to their skill and ability. In addition 
the guaranteed scale of wages, bonuses ranging on the 
average from 15 to 20 per cent are paid, bringing the 
minimum weekly wage to over $30. 

The experiment has convinced Mr. Kellogg that the 
shorter working day without cuts in pay is “the only per- 
manent and workable solution of the unemployment 
problem.” By this means workers will not only have 
jobs but they will have purchasing power to buy the 
goods the economic system can produce. Thus the full 
benefits of the principle can be had only when it is ap- 
plied as universally as possible. 

In dealing with unemployment as a national problem 
Mr. Kellogg pointed out that we shall never solve it “by 
‘made work,’ by the dole, appeals to patriotism and other 
methods that have been tried and found wanting. Nor 
would it do any good to divide up the available jobs with- 
out maintaining the total purchasing power.” 


A Union’s Relief Fund 


Since December 2, 1930, Division 241 of the Amalga- 
mated Association of Street and Electric Railway Em- 
ployes of the Chicago surface lines has provided a relief 
fund of $749,287. Of this amount $120,000 was con- 
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tributed to organized charity. The union declares that 
“not a single member of Division 241 . . . has had to 
appeal to charity for assistance, for food or lodging.” * 

At present 261 persons out of work or unable to work 
are being cared for. Of these 180 ranging from 60 to 85 

ars of age apparently never will return to work. The 
fund was begun by deducting one per cent of the payroll 
of the 15,000 workers. Later, the deduction was one half 
of one per cent. 


The fund has provided relief in 1,455 cases. At first 
the maximum relief was $20 a week; it is now reduced 
to $18. Of the 2,150 applications made for relief 695 
have been denied because many misunderstood the quali- 
fications for relief. For example, “some men who were 
losing work were found to have sons and daughters em- 
ployed and were collecting rent on property they owned. 
They felt that the deficiency which resulted from en- 
forced layoffs should be made up by the relief fund. To 
these it was necessary to explain that it was not the pur- 

e of the relief fund to duplicate normal wages, but 
instead to keep the employes from want.” The “chisel- 
ers” were very few and collaboration with public relief 
agencies eliminated them. 


When a member dies his beneficiaries receive $600 
from the national union, $200 from Division 241, and 
$1,000 from a group insurance plan paid for by the com- 
pany. Although it can hardly be said that the union has 
solved the depression problem, even for its members, it 
has taken a burden from the community, contributed 
$120,000 to aid the community, and demonstrated the im- 
portance and effectiveness of voluntary cooperation in 
relieving distress. 


Sentiment for Health Insurance 


In an address before the American College of Surgeons 
at San Francisco on November 1, 1935, Robert G. Sproul, 
president of the University of California, declared that 
he regarded “public health insurance as one of the most 
important matters now facing the professions of surgery 
and general medicine.” 


Comparing prevailing attitudes toward health insurance 
to those held on popular education at the opening of the 
19th century he pointed out that “at that time, except in 
the New England States, education was considered to be 
a privilege restricted to those who could pay for it and 
to such interesting charity cases as the individual teachers 
might care to accept. The system worked perfectly for 
those who were privileged to enjoy it, and the educators 
pointed to it with pride.” 

At that time those who insisted that “schools should 
be open to the public” were regarded as radicals advocat- 
ing a Utopia. However, their insistence that “it was not 
only the right of every youth to have an education, but 
that it should also be the right of the state to require him 
to be educated,” has now become public policy. 

Dr. Sproul found evidence of the need for public 
health insurance in the findings of a survey of 19,000 
families by the California Medical Association in 1933. 
“From that survey it seems apparent that only about 
58 per cent of the people who need medical attention 
actually receive it. The reason for this seems to lie in the 
fact that 55 per cent of these families had incomes of 
less than $1,200 a year, and 81 per cent had incomes of 
less than $2,000 a year.” 


1 John J. Woods, “Union Solves occa Problem,” American 
Federationist, September, 1935, p. 925. 
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For those upon whom the cost of medical care falls the 
heaviest, “medicine is still in the pauper-school stage 
through which education passed three-quarters of a cen- 
tury ago.... As they see it, there is no use in debating 
the advisability of supporting medicine by taxation. It is 
already supported by a peculiar kind of taxation which is 
levied only upon those who are unfortunate enough to be 
sick and to have some money. In their minds the real 
issue is not a complete change from present practices, but 
a more equitable adjustment of the cost.” 

These words fell upon receptive ears for the American 
College of Surgeons on June 10, 1934, declared that “pe- 
riodic pre-payment plan providing for the costs of medical 
care of illness and injury of individuals and of families 
of moderate means offers a reasonable expectation of 
providing them with more effective methods of securing 
adequate medical service.” 

Furthermore, on March 3, 1935, the California Medical 
Association adopted a resolution calling for legislation 
providing mandatory health insurance for low income 
groups, and voluntary health insurance for better-to-do 
groups. This action repudiated the stand taken by the 
American Medical Association on February 16 which re- 
iterated its opposition to compulsory health insurance. 
The attitudes of the California Medical Association are 
also an interesting contrast to those expressed by Dr. 
Arthur J. Bedell, retiring president and Dr. Frederic E. 
Sondern, incoming president, of the New York State 
Medical Society on May 14. Dr. Bedell insisted that 
compulsory insurance “is extravagantly wasteful and 
that medical service is not delivered at a decreased cost, 
but that, on the contrary, it takes more money and affords 
less genuine relief.” Dr. Sondern said that “if the ex- 
perience of the medical profession justified the opinion 
that a system of compulsory sickness insurance would 
result in the adequate medical care of all the people, they 
would be the loudest advocates of that system. It is be- 
cause they are firmly convinced of the contrary by the 
actual experience abroad that they are opposed to it.” 
However, he indicated that he is not opposed to a volun- 
tary form of insurance. His opinion apparently runs 
counter to all the experience of certain other countries 
which have found that compulsory insurance is necessary 
to provide medical care among those who need it the 
most. 

Since the need for medical care is greatest among the 
low income groups, the situation suggests that both the 
sick and the idle doctors would be better off if more 
service was rendered at lower costs. In this case, as in 
all businesses, volume of services greatly reduces over- 
head costs and adds more than proportionately to net 
income. 

Perhaps this economic situation quite as much as hu- 
manitarian considerations will eventually bring compul- 
sory health insurance and more adequate medical care. 
In framing legislation for this purpose California has an 
opportunity to begin an experiment for the nation. 


The Chain Gang Scored 


In connection with the return of Angelo Herndon to 
the Georgia chain gang, addresses at the meeting of the 
American Prison Association in Atlanta on October 29, 
1935, give added appreciation of what Herndon must 
face. 

William S. Cox, executive secretary of the Osborne 
Association, declared that the chain gang should have no 
place in the penal system of America and that “no one 
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who thinks of the prisoner’s future can seriously doubt 
that the conditions in the chain gangs in this and other 
states cannot help but send back into the community men 
whose resentment and demoralization are a constant 
threat to the citizens.” 

He said the Osborne Association had found “indescrib- 
ably bad conditions in the prison systems of the country” 
and in one of the Georgia prison camps he had seen “the 
dirtiest and most foul-smelling cage wagon imaginable.” 

Dr. Nathaniel Cantor, penologist and professor at Buf- 
‘falo University, declared that “the Georgia chain gangs 
are probably the most bestial elements in the American 
prison system.” 

Nevertheless, Governor Talmadge of Georgia is re- 
ported as defending the chain gang and as recommending 
the whipping post for “‘small offenses like gaming and 
wife-beating.” 


One-Eighth Farm Supplies Bought Cooperatively 


Of the $2,000,000,000 worth of supplies used by Amer- 
ican farmers for growing and marketing their crops an- 
nually, fully $250,000,000, or one-eighth, is now purchased 
cooperatively, according to a bulletin just published by 
the Cooperative Division of the Farm Credit Administra- 
tion, Washington. The purchases include such farm sup- 
plies as feed, seed, fertilizer, containers, spray materials, 
twine, and petroleum products. 

Tracing the growth of cooperative farm supply buying 
over 70 years, the bulletin states that a number of pur- 
chasing associations were started by general farm organi- 
zations. Others deyeloped independently or in connec- 
tion with cooperative associations originally formed for 
marketing farm products. 

The development during the past 15 years has been 
marked by the rise of large-scale cooperative purchasing 
associations. These regional associations, located in 
almost every section of the United States, did an aggre- 
gate business of well over $100,000,000 in 1934. In ad- 
dition to these, there are several thousand smaller asso- 
ciations that operate either as strictly purchasing associa- 
tions or in connection with cooperative elevators, cotton 
gins, creameries, and poultry organizations. 

The Bulletin, entitled Cooperative Purchasing of Farm 
Supplies, discusses many aspects of this type of farmers’ 
cooperative activity, the way in which these associations 
are organized and operated, their business policies, and 
how they are financed. Copies of the bulletin may be 
had by writing to the Office of Information, Farm Credit 
Administration, Washington, D.C. 


In the Current Periodicals 


Social Action. October 15, 1935. 

Herring, Hubert, executive director of the Committee on Cul- 
tural Relations with Latin America, and of the Congregational 
Council for Social Action. “Towards an Understanding of 
Mexico.” The writer sketches first the history of Mexico. There 
are three particularly important struggles: the efforts of the peon 
to secure the land, the struggle between the church and the state, 
and the effort to provide the villages with schools. Relations be- 
tween the United States and Mexico are now “on a surer founda- 
tion for mutual respect and goodwill than they have been at any 
time in a hundred years.” The United States has certain obliga- 
tions toward Mexico: “to deal justly in our international rela- 
tions”; and to “further the interchange of cultural gifts between 
Mexico and the United States.” 


Current History. November, 1935. 

Ravage, M. E. “Italy Doubts Mussolini."—An American jour- 
nalist of many years’ experience in Europe finds that at no time 
since fascism came to power “has complaining in Italy been so 
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general or so outspoken among all classes . . . as it has been in 
the wo twelve or fifteen months. Since the Ethiopian question 
has become important “the spirit of discontent and downright re. 
bellion has even found its way into the army.” But this disaffec. 
tion is “still scattered, without leadership and therefore ineffectual,” 
But “the spell is broken, . . . the dictatorship is no longer regarded 
as infallible, and . . . Mussolini’s conduct of the nation’s affairs js 
henceforth subject to scrutiny and criticism by a growing element 
of the population comprising all classes.” 

Shotwell, James T. “The League’s Work for Peace.”—The es. 
sential question is whether the League of Nations can serve as 
“the instrument upon which a nation can rely to attain its ends 
in the face of the opposition of other nations, so long as its cause 
is just.” Article XIX of the Covenant provides that the Assem- 
bly may recommend the revision of treaties which have become 
inapplicable. This assumes that “the international world is effec- 
tively policed against resort by any nation to . . . armed force.” 
Any permanent gain for peace requires “securing adjustability to 
a changing world instead of merely keeping the peace within the 
framework of the past.” 


The Spectator (London). November 1, 1935. 

Chamberlin, William Henry, former newspaper correspondent 
in Moscow, now in Tokyo. “Japan and the Abyssinian Crisis,” 
—While the Japanese government has not taken sides officially, 
there is “an unmistakably strong current of popular sympathy with 
Abyssinia.” There are several reasons for this. Emotionally, per- 
haps, the most important one is “the insulting tone which Musso- 
lini had adopted toward non-white races.” Another important 
factor is Japanese trade in Abyssinia, which is still relatively small 
but is increasing. Japan objects “as a matter of principle .., 
to the staking out of a Western preserve in a country where 
Japanese goods had been making such rapid progress.” If Great 
Britain and the Soviet Union were “completely preoccupied” by 
a European war, “very large Japanese national ambitions might 
be satisfied without entailing undue peril.” 


Congressional Digest (Washington, D.C.). November, 1935. 

“The Alien Deportation Controversy in Congress.”—The entire 
issue is devoted to this subject. A brief historical sketch is first 
given, and summary of existing laws and practice with regard 
to deportation. The provisions of the pending deportation bills 
(the Dies Bill, H.R. 7120, to deport alien Fascists and Com- 
munists; the Kerr bill, H.R. 8163, an administration measure 
which would give the Department of Labor discretion in deporta- 
tion cases) are summarized; pro and con discussion on both sides 
is also given. 


Survey Graphic. November, 1935. 

Chase, Stuart. “Saving and Spending.”—Mr. Chase summar- 
izes the results of the studies carried on by the Brookings Institu- 
tion. He concludes that the “realistic solution . . . is the obvious 
one; a deliberate ‘modification of the income stream’ so that 
enough of it will be spent and not too much of it saved; so that 
the increasing demand for consumers’ goods will be satisfied by a 
planned and nearly as possible calculated increase in plant year 
by year, in a dynamic upward spiral. There might be room for 
a certain amount of unearned income in such a program, provided 
it did not clot into unproductive savings. There is no room at all 
for compounding reinvestment, which . . . will always terminate 
in frozen, unspent hoardings.” The writer comments that “if the 
rich en masse ... successfully oppose” this program, “they will 
have to face methods far more harsh.” 


Hamilton, Walton H.. director of the Consumers’ Division of 
the N.R.A. “The Consumers’ Front.”—A program “in which the 
consumer interest is the — interest must rest on a triple 
foundation: an increase of knowledge; its application to public 
policy along the governmental front, and its transition into an in- 
formed public opinion back of the lines.” In general, the con- 
sumer’s interest “is to be protected and encouraged in matters 
only obliquely related to it. It is an inseparable part of the 
whole of the going life of the community, but is not a part which 
can be isolated and attended separately.” 


Morgan, Arthur E. “Bench-Marks in the Tennessee Valley; 
Building a Labor Policy.”—“The TVA has gone further than 
to provide high wages, short hours, good working conditions and 
the right to organize and bargain collectively; it has provided 
good living conditions and training which will help workmen take 
care of themselves when the TVA has no more work for them. 
A labor policy is ....a matter of bringing both the laborers on 
the job and their supervisors to recognize that they have a mutual 
responsibility, that each group has its rights, and that labor can 
make a definite contribution to management in improving 
working conditions and in bringing about economies.” 


Th 
Chur 
mout 
INFO 
mary 
terbu 
Labo 
cons¢ 
of sa 
his p 
“ A 
this 
bosor 
tians 
murd 
sanct 
name 
has r 
for n 
exam 
we di 
good. 
ness 
a nec 
“ A 
the y 
for ai 
to the 
swing 
go or 
leade: 
eee 
forgi' 
for p 
our { 
willin 
Juliar 
it as | 
“A 
tional 
we m 
to rel 
We \ 
and t 
| 


